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RIGHTS INTEGRATION IN AN INSTITUTIONAL
CONTEXT: THE EXPERIENCE OF THE KENYA
HUMAN RIGHTS COMMISSION
Willy Mutunga* & Alamin Mazrui**

INTRODUCTION

Founded in 1991, the Kenya Human Rights Commission (KHRC)
was initially conceived as a vehicle for the transformation of Kenya's political and legal culture towards a more open, democratic, and people-centered
society. In terms of its own orientation, it sought to be indigenous, selfreliant and anti-imperialist and to contribute toward setting a vision for a
"new" Kenya espousing these characteristics of political development. The
Kenya Human Rights Commission was thus intended as a break with the
culture of dependency, despotism, cronyism, negative ethnicity, sexism and
other forms of discrimination. This vision has grown and has developed
over the years through the work of the board members of the Kenya Human
Rights Commission, its staff and its constituents, and with the lessons of
history, to arrive at its present juncture of assuming an integrative approach
to rights. The vision of the Kenya Human Rights Commission has now
included within the ambit of its mission not only individual rights and civil
liberties but also economic, social and cultural rights.
How then did the Commission proceed towards the realization of
its original vision? And how has it fared in the fulfillment of that vision?
What have been some of its strengths and limitations, successes and failures? And what factors have prompted the change from a narrower to a
more inclusive vision that has informed some of its more recent projects
and strategies of work? This essay seeks to address these questions against
the backdrop of Kenya's political arena, specifically, and broader forces at
play on the global stage at large.
*
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Integration of Rights: An Overview

In 1993 the UN Conference on Human Rights in Vienna affirmed
the interdependence of various basic rights in the following words:
All human rights are universal, indivisible, interdependent
and interrelated. [The] international community must treat
human rights globally in a fair and equal manner, on the
same footing and with the same emphasis. While the significance of national and regional particularities and various
historical, cultural and religious backgrounds must be borne
in mind, it is the duty of states, regardless of their political,
economic and cultural systems, to promote all human rights
1
and fundamental freedoms.
This declaration was followed by similar statements by the 1995 World
Summit and by the UNDP in its policy document on the integration of
2
human rights with sustainable human development.
The calls for the integration of rights are by no means new. In some
form or another, and to one degree or another, they go back to the 1948
Universal Declaration on Human Rights3 whose more holistic vision was
later to split into two separate documents: The International Covenant on
Civil and Political Rights, and the International Covenant on Economic,
Social and Cultural Rights. Although no serious attention was paid to economic, social and cultural rights by the world body, its general assembly
1 U.N., Vienna Declaration, World Conference on Human Rights, U.N. Doc. A/

CONF.157/24, part. 1 (1993).
2 See generally U.N.D.P., INTEGRATING HUMAN RIGHTS WrrH SUSTAINABLE DEA UNDP PoLIcY DOCUMENT (U.N.D.P. 1998).
Mahmood Mamdani, Social Movements and Constitutionalism in the African
Context, CBR WORKING PAPER No.2, 1-2 (May 1989) makes this point on the
VELOPMENT:

3

history of the human rights movement: "Wherever there was (and is) oppression and Europe had no monopoly over oppression in history - there must come into
being a conception of rights. This is to say that the notion of rights cannot possibly
have any fixed and immutable content, whether that given by the American and the
French revolutions or that formulated in a number of subsequent charters..."
"This is why it is difficult to accept, even in the case of Europe, that
human rights was a theoretical notion created by the 17th century Enlightment philosophy ... Given what we know today of slave revolts in Antiquity, can we assume that these revolts in no way shaped the thinking of the slaves, and gave rise to
a conception of rights tending to simultaneously to legitimate their revolt and to
undermine the legitimacy of their masters' practices?"
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adopted a resolution in 1977 which foregrounded the issue of integration of
rights with utmost clarity. It stated:
(a) All human rights and fundamental freedoms are indivisible and interdependent; equal attention and urgent
consideration should be given to the implementation,
promotion and protection of both civil and political,
and economic, social and cultural rights;
(b) The full realization of civil and political rights without
the enjoyment of economic, social and cultural rights is
impossible; the achievement of lasting progress in the
implementation of human rights is dependent upon
sound and effective national and international policies
of economic and social development, as recognized by
the Proclamation of Tehran of 1968;
(c) All human rights and fundamental freedoms of the
human person and of peoples are inalienable;
(d) Consequently, human rights questions should be examined globally, taking into account both the overall
context of the various societies in which they present
themselves, as well as the need for the promotion of the
full dignity of the human person and the development
4
and well-being of the society.
The language of this resolution seeks to address two issues that continue to
be at the center of the debate on human rights - prioritization and universalization of rights -- by (a) avoiding the question of trade-offs between
human rights and economic development, and (b) accommodating particularistic contexts without compromising the universalistic thrust of rights.
The United Nations' commitment to the indivisibility of rights was
reaffirmed once again in its 1986 Declaration on the Right to Development.
And the principle of "development as a right" has, of course, continued to
inform regional instruments like the 1993 Bangkok Declaration and the
1981 African Charter on Human and People's Rights (Banjul Charter)
whose preamble notes that: "the satisfaction of economic, social and cultural rights is a guarantee for the enjoyment of civil and political rights."
The Vienna Declaration and other calls for the integration of rights
that have followed it, then, are only a more recent manifestation of a relatively long history. And what is significant about these fresh calls and declarations is less their substance than the fact that they reflect a resurgence of
G.A. Res. 130, U.N. GAOR, 32nd Sess., para 1., U.N. Doc. A/RES/32/130
(1977).

4
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interest in rights integration at a time when the landscape of world politics
has undergone some substantial restructuring. And it is to this international
picture that we must first turn to arrive at a more comprehensive understanding of the changes that the Kenya Human Rights Commission has undergone over the last few years of its existence.
B.

The Global Context

At the time of independence from European colonial rule, virtually
all African constitutions contained some guarantees on the protection of
fundamental (political and civil) rights and freedoms. The reality on the
ground, however, was quite different as successive African governments
proceeded to violate the rights provisions of their constitutions with sheer
impunity. The violations themselves were often framed in terms of a
developmentalist ideology - whose spirit is well-encapsulated in the Banjul
Charter - that justified the suspension of individual and civil rights for the
sake of the collective economic and social welfare of the nation at large.
These violations took place at a time when, with years of European
colonization behind them, African people were willing to accord their leaders great latitude in political conduct, sometimes tolerating the intolerable in
the belief that it was perhaps all part of the "teething" stage in the process
of building a new Africa. And, in any case, the temporal proximity of the
colonial past still made it possible to continue putting the blame for the ills
of Africa on the colonial legacy. But with the passage of time, and as the
violations intensified, the popular attitude of political accommodation fossilized into a culture of fear and silence.
This was also a time of heightened political tensions precipitated by
the Cold War dispensation. The USA, in particular, was thus willing to
embrace any regime, no matter how brutal and tyrannical, as long as it was
prepared to distance itself from Soviet influence and control. Without the
impending fear of economic and political sanctions from the West, therefore, African despots felt quite secure in the continued persecution of their
own people.
After the dust of the anti-colonial struggles had fully settled, however, African people began to realize that the colonial ghost had, in fact, left
behind a treacherous African progeny which, in some senses, was more
significant a factor in the suffering of the people than the continuing effects
of colonialism were deemed to be. This was the beginning of a new consciousness which developed gradually until, under the stimulus of both local and international pressures, it erupted into the prodemocracy
movements of the 1990s.
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At the same time, the Cold War was coming to an end. 5 The United
States and its western allies, directly or through the influence of the World
Bank and the International Monetary Fund, could now exert pressure for
political reform in Africa without the fear of losing "friends" to the Soviet
Union. Indeed, such political reforms became part of the agenda in the
globalization of the market economy. Under this new international "order"
the scale of value between civil and political rights, on the one hand, and
economic, social and cultural rights on the other, became almost reversed:
If the enjoyment of civil and political rights was once seen to be dependent
on socioeconomic development, it was now argued that no economic and
social progress is truly possible without the essential catalyst of a liberal
democracy and human rights.
But while the US and the West's global agenda may indeed have
contributed to the opening up of the political space in Africa, the attendant
promise of economic and social development has remained unrealized. On
the contrary, aggressive globalization of the market economy has only resulted in the intensification of economic and social woes for the majority of
the people in Africa, in particular, and the Third World at large. Globalization has, in fact, meant the restructuring of class relations and social reproduction in such a way as to destroy any economic activity that is not
market-oriented. Economic liberalization, often enforced through the structural adjustment policies of the IMF and the World Bank, are increasingly
leading to the destruction of subsistence economic forms, greater appropriation of land by the rich and mighty, and the formation of a working class
that depends primarily on the international labor market but without the
material means of reproducing itself. In other words:
George Caffentzis in his unpublished paper, "Workers' Rights are Human
Rights: The Scope and Limits of an Anti-Globalization Strategy," a talk given at
the national Organization of Legal Service Worker's Biannual Conference at Boston University on June 13, 1998, traces the original parties to the 1948 Universal
Declaration of Human Rights to the allies that defeated Nazism. While in the West
the original parties collapsed under the weight of conservatism of Thatcher and
Reagan in the East the parties fell with the Berlin wall. He argues, "The collapse of
5

the old parties to the Original Human Rights deal of 1948 and their replacement by

a whole set of new contracting parties - 'identity politics' organizations (differentiated by feminist, racial, ethnic, sexual preference identities) and new universal political interests (e.g, planetary peace and ecological integrity), indigenous and
religious groups, on one side, and a whole set of 'global' super-state organisations
(transnational corps, the UN system, etc.) on the other, with NGOs often in the
middle - anxious to redefine the very meaning of human rights that characterizes
our era since 1989."
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By insisting that global markets were the only game in
town, and that nation-states were redundant unless their
governments aligned the local economy to the needs of
those markets, the globalization ideology essentially confirmed most of Africa to a niche as impoverished primary
export producer serving wealthy consumers in Europe and
6
America.
Then Bush and Szeftel conclude: "Little wonder that people talk of the
recolonization of Africa ' 7 - the increasing loss of political and economic
sovereignty and its attendant implications for basic rights in areas of labor,
shelter, health, education and, indeed, life itself.
It is against this increasing impoverishment of the people of the
Third World by western engines of globalization that the struggle for the
reconceptualization of rights must be located. And the campaign by NGOs
in the North against the Multilateral Agreement on Investment (MAI), the
economic activities of the World Trade Organization (WTO), the antiglobalization mass action witnessed in Seattle, Montreal, Prague, Gottenberg, Belgrade and recently Genoa, and the ethical operations of transnational corporations exemplify, perhaps, the possibilities of a global civil
society, international networks and lobbies in support of the struggles of
people around the world for basic survival in the wake of a ravaging international economic system.
C.

The Conceptualizationof Human Rights

The human rights corpus reflects diverse conceptions of liberal democracy. 8 For exploited societies the invocation of particular values of liberal democracy was central for the struggles for self-determination and
independence, and equality, and generally for mobilising the people of
these societies to agitate against oppression, foreign domination and exploitation. This revolutionary, transformative character 9 of some of the valRay Bush & Morris Szeftel, Commentary: Bringing Imperialism Back, 80
AFR. POL. EcoN. 165 (1999).
6

7

REv.

Id.

See Makau wa Mutua, The Politics of Human Rights: Beyond the Abolitionist
Paradigmin Africa, 17 MICH. J. INT'L L. 600 (1996).
8

9

See generally ISSA

SHIVJI,

TIE CONCEPT

OF

HUMAN

RIGHTS IN AFRICA

(1989).

Shivji has revisited the ideology of human rights in a recent keynote address entitled "The Life and Times of Babu: The Age of Liberation and Revolution" at the
International Conference to Celebrate the Life of Comrade Abdulrahman Mohamed
Babu, at the University of Dar es Salaam, on 21-22 September 2001. As an ideol-
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ues of liberal democracy has been characterised as politically positive 10 and
as providing new spaces for struggles against the "absolute and benevolent
dictatorships" of the Third World. The nature, content and culture of the
human rights corpus have not, therefore, made the human rights corpus irrelevant in exploited societies. 1' To recognize the possibility of a counterhegemonic discourse within the liberal framework on human rights, however, is not to deny its Euro-centeredness in origin and general orientation.
The consciousness about the western hegemonic thrust of the human rights
corpus that has emerged, quite dialectically, in the postcolonial period has
naturally prompted new calls for its internationalization and multiculturalization.12 In the final analysis, however, genuine universalization of the
human rights corpus can only arise from a polycentric world which, in
Samir Amin's conception, has multiple centers of politico-economic power
and one which is respectful of different economic and social paths of
3
development.1
Many of the critiques of the human rights corpus however - some
of which are now reflected in popular slogans like "[b]asic needs are basic
rights," or "women's rights are human rights" - continue to betray a quasilegalistic orientation. Implicitly or explicitly they propose remedies that
amount to little more than a better implementation of universal human
rights instruments or changes in laws and their effective administration. But
if we accept that "human rights talk constitutes one of the main elements in
ogy of domination, Shivji argues that "we needed to reconceptualise it and turn it
on its head to make it an ideology of resistance." Shivji, however, warns that
"Human rights is not a theoretical tool of understanding social and political relations. At best, it can only be a means of exposing a form of oppression and, therefore, perhaps, an ideology of resistance. If not carefully handled, it cannot even
serve that purpose." Mamdani (op.cit., note 1, at page 6) is perhaps making the
same point when he asks, "Does this mean that the human rights movement is in
reality an imperialist Trojan Horse? No! It is in reality a contested terrain. For the
fact is that the political situations on the African continent is extremely uneven. It
exhibits sharp contrasts, between situations potentially revolutionary and situations
where repression threatens to stabilise."
10

See

WILLY MUTUNGA, CONSTITUTION-MAKING FROM THE MIDDLE: CIVIL SOCI-

TRIsrnoN POLIcs IN KENYA, 1992-1997 72 (1999).
11 See Makau wa Mutua, Hope and Despairfor a New South Africa: The Limits of
Rights Discourse, 10 HARv. HUM. RTs. J. 63 (1997); see also Yash Ghai, Human
Rights and Asian Values, 9 Pun. L. REv. 168 (1998).
12 See generally Mutua, supra note 8; see also Boaventura De Sousa Santos, Towards a Multicultural Conception of Human Rights, in MORAL IMPERIALISM - A
ETY AND

CRITICAL ANTHOLOGY (Berta Hemandez-Truyol ed.
13 See Samir Amin, EuROCENTRIUSM 111 (1989).

2002).
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the ideological armoury of imperialism," then, the agitation for all rights
must attack conceptions of property within the capitalist idiom and address
issues of substantive justice that fundamentally affect the way wealth and
other resources are redistributed. 14 This agitation must spearhead fundamental and radical changes in the so-called New World Order, a world order that reflects an international economic system that has become the root
cause of all human rights violations. This critique of human rights, therefore, agitates for the right to revolution in the quest for a world without
5
human rights violations.'
See Shivji, supra note 9, at 5. Shivji notes that rarely is it appreciated by human
rights advocates that the right to private property is an economic right of powerful
vested national and international interests that is core to violations of the rights of
others. See id. at 26-29. Makau wa Mutua also notes that "Nowhere is the use of the
rights language more poignant than in the protection of property interests in the
Constitution, in the preservation of rights and privileges of the apartheid security
forces, judiciary, and bureaucracy, and in the so-called reform programs relating to
land and other resources. The protection of these interests through the new constitutional order in effect binds the ANC and robs it of any ability to carry out major
reforms." See Mutua, supra note 11, at 112.
15 Issa Shivji provides building-blocks of this reconceptualisation of human rights
in Africa: "It must be thoroughly antimperialist, thoroughly democratic and unreservedly in the interest of the 'people."' Human rights must be an ideology that
mobilises people in their struggle against imperialism and compradorial classes in
the national states. Rights must denote means of struggle not simply legal rights.
The strategies of human rights activism is to "expose and resist, with the view
ultimately to overcome, the situation which generates human rights violations." In
sum, "what is being suggested for the new perspective is an ideological and theoretical break with the dominant discourse on human rights." Shivji, supra note 9, at
70-72.
One of the questions that arises out of the theoretical and practical aspects
of the uses of the various strands of liberal democratic paradigm of human rights
discourse is when the discourse ceases to be useful and becomes irrelevant. When
are limitations a hindrance to both theoretical and programmatic endeavours of
organizations? Our view is that the human rights discourse will be useful as long
as it is used to expose, resist and subvert the status quo. It is a double-edged sword
and its handling is a political project. The project of the "right to revolution" is still
alive and it can be helped or subverted by the human rights discourse. The case
study of Kenya Human Rights Commission gives a glimpse of some of the
problems. Many more issues will arise out of the Commission's Vision 2012. See
infra note 31. This is perhaps a question best answered by concrete practices of
various organizations.
In a recent seminar in Amman, Jordan, we were able to reflect further on
this question. The question was again posed in the concrete environment of Pales14
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The limitations of the free market were exposed by the ideologues
of socialism and communism and adopted by the systems of the West after
the First World War and the Russian Revolution. What came to be known
as state intervention in the economy was a life-nerve for the market economies that faced the threat of revolution. The history of social democracy is a
major reflection of the politics of survival of market economies. State welfarism, which has been experimented with in the Nordic countries and the
Netherlands, is what the Vienna Declaration of 1993 reflects. For globalization to survive, it must take social democracy seriously. This perhaps explains why the communists saw the social democrats in these countries as
traitors and Reagan and his ilk saw social democracy, not communism, as
the greatest danger to unmitigated capitalism. If we are to search for a paradigm that will guarantee a beginning of a world free of human rights violations, we must start with the experiments in the Nordic countries and the
Netherlands. We must then proceed to interrogate the limitations of social
democracy and identify what liberationist paradigm(s) may rescue the limitations of social democracy as a way forward.
For Kenya, the current clarion call "Freedom and Survival in a
Democratic Kenya" captures the merger of all rights. It is a reflection of the
Vienna Declaration at the national level. It is a legitimate demand that the
people of the world are making to the high priests of globalization. It is the
path on which the international human rights movement must focus and
follow.
This theoretical terrain does not have the consensus of all human
rights movements. Their strategies and activities, however, are located at
different points on this terrain. There are national and international nettine. It was argued that Palestinian human rights activists are familiar with the
human rights discourse and, indeed, stand up for their human rights. It was further
argued that when they adopt the human rights discourse, this does not dissuade the
Israeli authorities from seeing the human rights activists as terrorists. For the Palestinian freedom fighter the human rights discourse has clear limitations and is seen
as irrelevant. What is also clear, in the case of Palestine, is that the invocation of
human rights discourse as relevant operates parrallel to those other discourses (for
example, the call for independence from colonization and foreign occupation) that
see the discourse as irrelevant.
Another question that is posed is the basic assumption in the argument
about internationalization and multiculturization of human rights that it can be done
without resistance from the dominant cultures. History records that this is not true.
The dominant culture has vested material interests in upholding its sway and there
needs to be serious thinking on the issue. The language of revolution and socialism
is surely not dead. For a tentative discussion on the issue of merger paradigms see
Mutunga, supra note 10.
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works and lobbies that rarely discuss politics and ideology as the basis of
such networks and lobbies. The greatest challenge for the human rights
movements in the new millennium will be spearheading the people's struggles for survival. If this challenge is undertaken, then the reconceptualisation of human rights will become a dynamic process as the global
environment becomes more oppressive and exploitative.
The history of the Kenya Human Rights Commission (KHRC), its
activities and its vision and mission are, in fact, a direct response to the
challenges that face human rights movements in the world. It is a history
that also reflects the location of the Kenya Human Rights Commission on
this theoretical terrain at this particular historical juncture.
THE KENYA HUMAN RIGHTS COMMISSION

A.

(KHRC)

History

The Kenya Human Rights Commission was formed in the US in
1991 by five Kenyans who were studying and working in North America.
Two of these Kenyans were in political exile. The Commission was partly
formed to break the back of a Kenyan pro-government lobby in Washington, D.C., that was doing an effective public relations job for the ruling
Moi-KANU regime. The agitation for multi-partism was gaining ground.
The various sectors of civil society and the opposition politicians in Kenya
were taking the lead in the agitation for multi-partism. The Commission
joined those international lobbies that were pressurizing the Moi-KANU
regime to decree multi-partism and undertake the process of
democratization.
When the Kenyan Constitution was changed, decreeing multi-partism in December 1991, the democratic space that opened up gave rise to
various forces in society. Civil society started its long journey of slow
growth to vibrancy. The year 1992 was the year that Kenyans enjoyed more
freedom than they had experienced for decades: organisations of women,
youth, students, academics, people with disabilities, artisans, workers and
other organisations grew overnight; the people recovered their hitherto lost
voices and did not look over their shoulders with fear; cartoonists sketched
the president, an expression of freedom of speech and press that would have
earned them death or detention in the pre-multiparty era; the politics of
issues started taking root and competitive politics gave hope for alternative
leadership and democratization of the society.
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Although the economic and social situation did not improve and
continued to deteriorate because of various factors, 16 the freedom that had
been earned through struggles which resulted in deaths, detentions, imprisonments and exiling of Kenyans due to the reaction of the ruling regimes
was seen by these strugglers as a basis for agitating for radical restructuring
of the economic and social system.
Because of the relative freedom enjoyed by Kenyans since 1992,
the culture of resistance has grown and has flourished and is now reflected
in all aspects of Kenyan society. This resistance culture is the second phase
of Kenya's democratization, a culture that rejects authoritarianism, dictatorship, corruption and the denial of basic needs to Kenyans. It is a second
phase that is reflected in the struggle for all rights, the struggle against poverty and the struggle against foreign domination. Indeed, dictatorship, oppression, corruption, violation of all rights continue to exist in Kenya, but
all these evils are now actively resisted. Kenya is in economic, social, cultural and political transition that reminds us of the wisdom that "the darkest
hour is before dawn."
It is because of the background described above that the Kenya
Human Rights Commission was able to relocate to Kenya from the USA
and ultimately get registered as an NGO on January 20, 1994. It is important to note that many other human rights NGOs have been registered as
well since 1994. The Commission's first task in Kenya was to establish its
distinctive niche: to monitor, document and publicize human rights violations. The Commission prioritized this task by confining its work to political and civil rights. The Commission relied on the existing constitution and
the legal regime to agitate for the respect of human rights and for the rule of
law. It sought to protect the citizen in an environment of feeble, dependent
and compromised crucial sections of the judiciary. The Commission was
convinced that the so-called "bourgeois" rights, which many citizens in the
West take for granted, were and still are fundamental to our struggle for
democracy. This is a task that the Commission has done well.
The exposition of human rights violations was contained in the
Commission's past publication, the Quarterly Repression Reports,17 and in
occasional reports that publicized what were considered massive human
These factors have been national and international. Kenya has been ruled since
independence by very corrupt regimes that have plundered and mismanaged national resources. The alternative political leadership that has always challenged the
system has never mobilized a popular base. Recolonization has resulted in foreign
domination, exploitation and depletion of national resources.
17 Since January 1999 we have renamed these reports Quarterly Human Rights
Reports to emphasize not only the exposition of human rights but also the resis16
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rights violations. The reports also formed the basis of advocacy work centered around what were considered to be critical areas of human rights
violations.
During the last seven years the Commission has also gone beyond
monitoring, documenting and publicizing human rights violations. It has
increasingly sharpened its own skills in advocacy work to supplement the
distribution of its reports. Peaceful civic action in the form of demonstrations, processions, vigils, prayers, and strikes has been undertaken. The
Commission's experiences in monitoring, documenting, publicizing and in
advocacy demonstrated that our project for democratization was broader
than what these specific projects envisaged. In that vein the Kenya Human
Rights Commission formed the Citizens Coalition for Constitutional
Change (4Cs) in collaboration with the Law Society of Kenya and the International Commission of Jurists (Kenya Section). The 4Cs gave birth to the
National Convention Assembly (NCA) and its executive arm, the National
Convention Executive Council (NCEC). It is through mass action by civil
society and the NCEC's agitation for economic, social, cultural and political reforms, around the theme of constitutional change in Kenya since May
1997, that the struggle for the expansion of the democratic space in Kenya
continues. The NCEC remains an alliance of various sectors of civil society
and opposition political parties. The NCEC serves as the political wing of
various civil society initiatives through which a new political movement is
planned to be created that will give birth to an alternative political leadership in the country. Such leadership will be under pressure to reject the
current status quo and address the root cause of human rights violations in
the country. 8
Since June 1998, the Kenya Human Rights Commission has been
reviewing its performance and roles and, in particular, has reflected on the
principle of non-partisanship in civil society. This process of internal review ultimately led the Commission to the conclusion that the Commission
cannot be politically neutral to demands for justice, basic needs, human
tance of human rights violations in Kenya. The two faces of violation and resistance are important for the creation of human rights awareness in the country.
18 The NCEC is the political voice of the various sectors of civil society that are
associated with it. What is interesting in this emerging form in civil society politics
is a creation of a macro-structure that openly reflects and agitates for the political
views of civil society. Such structure constitutes itself into a movement which does
not convert itself into a political party. The Zimbabwean experience, which the
NCEC has been closely involved in, shows that some of the civil leaders in the civil
society movement can form a political party that is distinct and delinked from the
movement, but which relies on the movement for its direction and support.
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rights and the rule of law. It is on this basis that the Commission became set
to team up with civic and political voices that demand genuine democratic
change in Kenya. Much of this review and reflection is now documented in
a report from the Commission's retreat in 1998 and the Commission's Five
Year Strategic Plan, 1999-2003.
The Commission has also been transformed into a membership
NGO. Our potential members are community based organizations and individual Kenyans who are committed to the protection of human rights and
who share the Commission's politics and ideology. The change is intended
to link the institution more directly with a much broader range of constituencies that can participate democratically in influencing its growth and direction. But, through a rigorous system of membership fees and
contributions, it is also a first step towards making the body more selfreliant in its material resources. Indeed, the Commission has made the eradicate of its dependence on foreign funding as the mainstay of sustainability,
one of its urgent priorities. 19
As before, the Commission is dedicated to creating a permanent
human rights culture in Kenya with a distinct human rights constituency to
promote a Kenyan society without human rights violations. But it has now
broadened its scope of work to include rights beyond "purely" the political
and the civil. The demise of the culture of fear and silence and the subsequent emergence of more and more middle class individuals and organizations ready to openly join the struggle for democracy and human rights
provided the KHRC with the political space to widen its own ambit of work
without compromising the gains that had been made in the political and
civil spheres. The integration of all rights in the Commission's activities
now became an indispensable project, designing new strategies and activities that may lead to the realization of the ideals enunciated in various international human rights instruments.

19 At the moment the Commission's local funding is 15% of the entire budget.
The Commission's donors are both bilateral (with a clear bias on the Nordic and
Dutch donors) and Northern NGOs and foundations. The two types of donors more
or less contribute equally to the Commission's budget. Strategies are underway to
establish an endowment for the Commission, but mainly to get Kenyans to support
the Commission through contributions. The Commission is also engaged in pursuing commercial activities whose profits will fund the Commission. The Commission is at the moment getting substantial amounts of money from its publications.
What the Commission has jealously guarded is its autonomy in dictating its ideological and political agenda.
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The Programmes of the Kenya Human Rights Commission

The specific objectives of the Commission to date have included
the following:
• Promoting, protecting, respecting and enjoying all internationally
recognized human rights in all facets of Kenyan society;
* Monitoring, documenting and publicizing all human rights violations
in Kenya;
" Carrying out advocacy campaigns in support of the rule of law and
mobilizing the public to defend their rights;
* Gender mainstreaming in the programs of the KHRC, in particular,
and in other facets of society at large;
* Creating a human rights movement that will support continuous
democratic change in Kenya;
" Stimulating the development of a Kenyan society without human
20
rights violations.
Three programmes have been set up to realize these objectives: 1) Monitoring, Research and Documentation, 2) Education and 3) Outreach and Advocacy. The first programme facilitates our distinctive niche in human rights
work by producing the Quarterly Human Rights Reports and Occasional
Human Rights Reports. This programme also carries out research into
human rights violations. The other two programmes undertake human rights
education and advocacy, recruitment of members, establishment of relations
with relevant organizations, communities, and individual Kenyans, and
building networks to ultimately create a powerful human rights movement
all over the country.
The Commission is aware that many people's organizations have
been taken over by organizations from above and from the middle, all in the
name of working at the grassroots. The Commission does not create such
people's organizations, nor does it open branches of the Commission at the
community level. What the Commission does is to identify people's organizations that have a track record similar to that of the Commission's in terms
of commitment and vision. The Commission then forges equal partnerships
with these organizations. In identifying these organizations, the Commission also establishes crucial entry-points for its work as a way of linking-up
with the struggles of the Kenyan people and participating in these struggles.
There are many organizations that have taken advantage of the opening up
of the democratic space in Kenya to agitate for their rights. The organiza20

The motto of the Kenya Human Rights Commission is A

HUMAN RIGHTS VIOLATIONS.

KENYA WITHOUT
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tions the KHRC has equal partnerships with so far, such as the Nairobibased Release of Political Prisoners Lobby Group (RPP), Muslims for
Human Rights (MUHURI) and ILIMU-SHERIA (ILISHE) in Mombassa,
are great organizers and agitators against human rights violations. The
structures of the Commission have allowed the representation of these organizations which have become the first associate members of the
2
Commission. 1
Distinct political views are reflected in the Commission's mission.
In its projects the Commission has participated in the formation of broad
civic initiatives and alliances with political parties to advance the causes of
democratization. In its commitment to monitor, document and publicize all
human rights violations, the Commission has entered into the arena of
world politics. The Commission has, therefore, decided to challenge the
root causes of all human rights violations. It has decided to support fundamental economic, social, cultural and political changes in the country and in
the world. It is important to explore some of the Commission's strategies in
response to this new challenge.
C.

Entry-Points into Monitoring, Documenting and Publicizing
Violations of All Rights

For the last eight years in its work of exposing and resisting human
rights violations, the Commission has targeted the state and the national
ruling class. This strategy was based on the belief that by mobilizing Kenyans around the issues of rights and the rule of law (both constantly violated
by the state with impunity), Kenyans would stand up for their rights as
contained in the laws and in the constitution. The state, in violating these
rights, inadvertently declared that it found these rights subversive of its rule.
And there lay the positive nature of agitating for these liberal democratic
rights. The agitation of these rights was tied up with discourses of change
and democratisation, incorporating within them definite political agendas
22
which became articulated in the campaign for a new constitution.
This is perhaps what the Commission sees as its grassroots strategy that reflects
the international and national positions on human rights. The idea ultimately is to
forge a human rights movement that reflects the Commission's ideological and
political positions. To do this the Commission has to work directly with organizations that will emerge. The Commission must also influence other organizations
that are working with community-based organizations to challenge the culture of
dependence and domination that is perpetrated. Where organizations have accepted
the discourse of rights, as ACTIONAID KENYA has, it is important for the Commission to monitor and influence the content of such discourse.
22 See Mutunga, supra note 10.
21
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Eight years of this strategy have also exposed its limiting nature
and the limitation of the liberal democratic discourse in human rights movements. The struggle for a new constitution has exposed the roles of foreign
interests in the movement for democracy and respect for human rights. The
complicity of foreign interests in the survival of the dictatorship in the
country has become clear. 23 Paying lip service to the respect for human
rights, the hypocrisy, the perfidy, the double-standards and policies that
served the economic agendas of these foreign interests can no longer take
cover under the rhetoric of independence. Struggles in the North in which
the motives of the richest nations of the world have been exposed (for example, the campaigns around the Multilateral Agreement on Investment, the
World Trade Organisation and the ethical behaviours of transnational corporations) and linked to human rights violations have brought the agenda of
monitoring, documenting and publicizing all human rights violations to the
fore of human rights movements. The Kenya Human Rights Commission
has been part of this international movement and reflection since 1996.
After brainstorming within the Commission on this issue, certain
positions became clear: the acceptance and realization that this project of
monitoring, documenting and publicizing all human rights violations was
unfamiliar to the practice and profession of law. Lawyers in the Commission had to be willing to be educated and led by other professionals and
disciplines in the quest for merging talents and an interdisciplinary approach to the project. The project meant that the Commission was extending the monitoring of violations of economic, social, cultural, political
and civil rights from the focus on the state and individuals within the
Kenyan borders to foreign interests operating in the name of international
finance institutions, international trading organizations, international manufacturing organizations, international agencies and institutions, international
states and their institutions. The project required the establishment of contacts with international organizations that are involved in similar projects. It
also required the creation of international lobbies that would facilitate and
reinforce the project. The research into the various fora which may prove
useful regionally and internationally to the project became a new imperative. And the project required the creation of new linkages with certain existing national, regional, continental and international institutions that are

See Stephen Brown, AuthoritarianLeaders and Multiparty Elections in Africa.
How Does DanielArap Moi Stay in Power? Paper presented at the Annual General
23

Meeting of the Canadian Political Science Association, May 27-29, 2001; see also
Mutunga, supra note 10, at 75-82.
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engaged in both human rights monitoring and "development" work within
the framework of the Commission's political vision. 24
As the KHRC developed these three programs, the Commission has
realized that the struggles of the Kenyan people are about life as a whole
which has been rendered increasingly miserable by forces of globalization.
Indeed, the slogan for our monitoring and documenting violations of rights
has now become "Uhai" (Survival). If the immediate issue is about political
and civil rights, the same issue will have dimensions in and impact on economic, social, cultural and even environmental rights. The Commission is
also avware that it is not an expert on issues of human rights violations: The
Commission needs to learn from the people, their knowledge acquired and
produced in the course of their struggles to survive against the tide and
dictates of an international market economy. And it is out of this set of
realizations that the Commission became involved in specific new projects
involving the integration of rights, some of which are itemized below.

What are called development NGOs are addressing issues that confront economic, social and cultural rights on a day to day basis in Kenya. What they have
avoided is to question the root cause of these economic, social and cultural
problems. Indeed it can be safely said that development NGOs facilitate the culture
of dependence in the country. Mazingira Institute and the Green Belt Movement are
doing environmental issues while the latter has monitored the violations of housing
rights for the last twenty-five years. The Bank Monitoring Unit operating under the
African Water Networks monitors the impact of World Bank projects, policies and
programmes on the people of Kenya. The unit cooperates with not less than fortythree (43) NGOs operating in this country. Initiatives by women groups, people
with disabilities, trade unions, consumer organisations, and cooperatives all involve
the distribution of resources and economic, social and cultural rights. EcoNews
Africa has recently launched a project on the Multilateral Agreement on Investment, the first of its kind in Kenya. It is a crucial entry-point into the issue of
international trade, foreign investment and national sovereignty.
Regionally, the Zambia Debt Coalition, African Network and Forum on
Debt and Development in Harare, Tanzania Debt Forum and Uganda Debt Network
are striking examples while continentally The African Centre for Democracy and
Human Rights Studies in Banjul, Gambia is an example.
Internationally, the examples are FIAN in Germany, Centre for Economic
and Social Rights in New York, Lawyers Committee for Human Rights in New
York (they have a project on the World Bank), Human Rights Watch (they have a
project on Armaments), Freedom from Debt Coalition in the Philippines, and the
Brazilian Campaign Against Hunger, Misery and for Life.
24
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Specific Projects of the Kenya Human Rights Commission

" The Kimaathi Project 25 is a striking example of the integration of
rights. On the surface, the campaign for a decent burial for the freedom fighter Dedan Kimaathi, the abolition of the death sentence that
the matter raises and the handing over of the remains of executed
individuals by the state may seem to involve little more than a concern with civil and cultural rights. But the project places at the center
of the campaign the questions of land appropriation and national
sovereignty that had triggered the independence struggle in the first
place and their continuing effects on the economic and social being
of the people. It also brings to the fore issues of land enclosure precipitated by certain World Bank packages and the destructive and
impoverishing effects of the international market economy on subsistance agriculture. The Kimaathi project, then, literally demands
the integration of rights in a way that clearly links the colonial past
with the neocolonial present.
" Community based organisations that are struggling for economic, social and cultural rights need to enjoy political and civil freedoms. In
order for the women's merry-go-rounds to be successful, for example, they require the enjoyment of the freedom of association, speech
and movement. If these freedoms are denied, say by the state, this
economic project of credit, which is the mainstay of survival for
many communities, can easily collapse. It has become one of the
Commission's activities, therefore, to get these seemingly "socioeconomistic" and "culturalist" grassroots bodies involved more directly in the political struggle for all rights with the understanding
that one set of rights cannot stand without the other and that the
success of their own ventures partly depend on the maintenance of a
favorable political environment.
" Corruption in Kenya and the world over is a burning issue. For
Kenyans corruption is a gross violation of our economic, social, culDedan Kimaathi Wachiuri is a popular Kenyan hero who led the freedom fighters against the British occupation in Kenya. He was arrested, "tried" and murdered
on February 18, 1958. Leader of the Land and Freedom Army, he was also the head
of the first African Parliament during the Mau Mau War of Independence.
Kimaathi has become very popular with youth and human rights movements in the
25

country.

Kimaathi's remains are still at an unmarked grave in Kamiti Maximum
Prison. His spirit cries for freedom. There is an emerging belief among the youth
that the freeing of Kimaathi's spirit by giving him a decent burial will be the first
step in the struggle against dictatorship and foreign domination.
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tural, political and civil rights. The results of corruption in Kenya
can be quantified in terms of all human rights violations: the poverty
that results from it; the breakdown of the infrastructure; the violations of the rights to health, education, clean water, clean environment, peace and security; the theft of elections that are never free
and fair; the mounting of the national debt; and the general wrecking
of the economy ad nauseam. The campaign against corruption has
become a new and important frontier of the Commission's work on
rights, linking national corruption with its international counterpart,
inspired by the wisdom that the "truth is in the whole." The Commission also focuses on "political" corruption and how it hinders the
realization of economic, social and cultural rights.
" All over the country Kenyans are struggling to survive, sometimes
openly targeting their collective action against international capital.
There are also self-help and self-reliance initiatives that must be documented and glorified. Out of these struggles are born new cultural
values which resist the culture of fear, dependence, violence and
other negative influences and which are crucial to the enrichment of
the human rights movements. The KHRC has made these struggles
and their results a component of its research and documentation
work, making them available to the wider society as a way of promoting learning from each other and as an inspiration to all.
" The policies and politics of liberalization have given birth to the economic nationalism of early independence years as young Kenyans
are forced into retirement at the age of 40 to give way to "experts"
from the West. What liberalization has come to mean is the consolidation of the recolonization process, with its attendant effects on the
political, social and cultural domains of society. Documenting the
wider and multifarious effects of these policies of liberalization has
become another central concern of the Commission.
" The Commission recognizes that the globalization of the market
economy and the new international division of labor arising from it
have had their most devastating effects on women. Like apartheid,
patriarchy has now been reproduced on a global scale to constitute a
regime that has increasingly placed women under the control of
agents of the global economy and international finance. The "feminization of poverty" has become more legion today than ever before.
This reality has led the KHRC to put great emphasis on mainstream26
ing gender concerns in all its programmes and activities.
26

The Commission has undertaken this process and has a publication, Main-

streaming Gender: A Gender Policy for the Kenya Human Rights Commission

142

BUFFALO HUMAN RIGHTS LAW REVIEW

Vol. 8

" The Kenya Human Rights Commission is also working towards
monitoring and documenting the violations of rights beyond the
Kenyan borders, both in cooperation with its partners (international
human rights organisations) and more independently through its directors who are based abroad. After all, human rights violations are
not confined to the South: The wretched of the earth are all over the
world. For example, a Canadian NGO is seeking funds from CIDA
for a joint project with the Commission on housing rights in Toronto. What is important to bear in mind is that the internationalization of the KHRC's mandate is also a way of linking some of the
local violations with their global roots and a way of participating in
27
the transnational struggles against international capitalism.
28
" The Mwea Farmers' Rice Project is yet another example of the
Commission identifying with the struggles of Kenyans and integrating the agitation for all rights in its political strategies. The KHRC's
interest in Mwea farmers began with the observation, during the
course of their protest against government interference in the marketing of their produce, that their freedom of assembly, association,
movement and expression had been grossly violated. While monitoring these violations, a broader picture emerged-the existence of
feudal contractual relations relating to land used to grow rice and
investments of the World Bank in the Mwea Rice project through the
National Irrigation Board. When the exploitation of farmers in
Mwea was exposed, the state reacted in the predictable fashion by
oppressing the farmers and killing one of them. The right to organize
had been denied. As the government paid lip service to the policies
of liberalization, the farmers were denied the right to sell their rice to
purchasers other than the National Irrigation Board that keeps the
farmers in bondage on its own behalf and on behalf of the World
Bank, the IMF and other economic institutions.

(Nairobi: KHRC, 1999) which concretely discusses the tasks involved and has created a Gender Action Team to ensure implementation. The Gender Action Team is
represented in the Management Committee.
27 This project is yet to materialize.
28 Preliminary research has been conducted and is the result of a publication, Dying to be Free: The Mwea Farmers Struggle for Rights (Nairobi: KHRC, 1999).

One of the crucial findings is that the farmers did not categorize rights. They
needed their political rights to agitate for their economic, social and cultural rights.
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The Del Monte campaign2 9 has been the Commission's entry into the
area of workers' rights. Invited by the shop stewards at the factory
and plantations of the multinational Del Monte, the Commission was
able to mobilize organizations in civil society to form what came to
be called the Solidarity Committee with Del Monte Workers. Allied
to a consumer NGO in Italy (where the Del Monte market constitutes 40% of its international market), a campaign for the boycott of
Del Monte's products in Italy forced Del Monte to improve the
terms and working conditions at Del Monte factories and plantations. The campaign was bitterly fought by the exploitative trinity
called the tripartite arrangement comprising the Kenya government,
the Central Organisation of Trade Unions and the Federation of Kenya Employers. The Commission demystified the tripartite arrangements of industrial peace as arrangements for the exploitation and
the oppression of workers. The Commission and its partners used the
human rights discourse to attack the backward domestic colonial and
neocolonial labour law regime. It did this by invoking the ILO conventions, the Social Accountability standards and the international
human rights covenants. The slogan for the campaign was "workers'
rights are human rights; human rights are workers' rights." With the
creation of structures for workers and the neighbouring communities
outside the trade union structures, the Commission's human rights
education and outreach programme will be able to ensure that the
gains made at Del Monte are not clawed back and that the struggle
against multinationals and their collaborators continues. This form of
economic activism has taught the Commission vital lessons in its
campaign against the flower industry and the export processing
zones. For the Commission these 30campaigns are important entrypoints into class politics in Kenya.
Now captured in Mutunga, Gessuadi and Ouma, "When Pineapples Kill: Struggles for Workers' Human Rights at Del Monte Kenya" forthcoming KHRC report,
2002.
30 The lessons learned from the Del Monte campaign have been adopted in the
campaign for better working conditions for workers in the flower farms in Kenya.
Targeting Valentine's Day in 2001 and 2002, the campaign has taken off. Flower
farms in Kenya are owned by both foreign and local interests. Some of the powerful politicians in the ruling party and the opposition political parties own flower
farms. The Commission's initial research clearly confirms that the conditions
under which workers (and the majority of the workers are young women) grow
flowers violate their human rights. As soon as the Commission is able to get the
solidarity of human rights groups in Europe, and particularly in Holland, a full29
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Working with communities in urban and rural areas has been the
beginning of rooting the human rights movement in the Kenyan
communities. The opening up of the democratic space has enabled
the Commission to get to the hitherto forbidden rural areas. The
Kenyan state still uses violence and intimidation to stop the Commission's movement to the communities, but the state has not been
completely successful. The Commission's experiences in this move3 1 The programme of
ment are reflected in Pambazuka.
working with
Kenyan communities will be the nerve-centre of the Commission
under what has been called "Vision 2012."32 The Commission is not
only exposing human rights violations as a form of oppression, but it
is organising for politics to make fundamental changes in Kenya.
CONCLUSION: THE CHALLENGES

What the integration of rights and the concomitant struggle for the
enjoyment of all rights means, according to the Kenya Human Rights Commission, is a creation, nationally and internationally, of political movements
that challenge the New World Order. Once this realization is internalized,
then domestic and international efforts and initiatives have to be designed to
confront the problem.
The Kenya Human Rights Commission realizes, of course, that certain fundamental factors make the struggle for economic, social and cultural
rights more difficult than the struggle against the violations of political
rights and civil liberties. The provision of the latter depends, to a large
extent, on the (political) moral orientation and commitment of the regime in
power. The provision of economic, social and cultural rights, on the other
hand, also involves a question of resources. Regimes can claim that they
cannot ensure that labor is adequately compensated for, that they cannot
ensure every citizen has access to adequate health care and clean water, and
that every child receives educational instruction in her/his mother tongue
because the state does not have the material means to do so. And that is
why the Mois and Abachas of Africa feel perfectly free to be signatories to
fledged campaign will be waged. The Kenya Flower Council, the organization that
brings together all flower growers, has responded to some of the Commission's
concerns and has undertaken to discuss these concerns with its members.
31 KHRC report, 2001.
32 "Vision 2012" will root the human rights discourse in the communities as a
discourse of resistance against recolonisation. The communities become human
rights defenders and must bring about political change. It is hoped that by 2012 a
national human rights movement can contest political power to push for a radical
social democratic programme in Kenya.
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the Banjul Charter, for example, because in their political game for more
foreign aid, they could conveniently argue that the imbalances in the world
economic order leave them with resources too limited to cater for the rights
obligations to their citizens.
In addition, the KHRC and other human rights organizations have
been operating within a shared ideological framework of western liberal
democracy which, as argued earlier, has been sufficient for effective advocacy for political rights and civil liberties. Under the circumstances, the
very existence of a violation of a certain political right or civil liberty has
been a strong basis for mobilization at the local as well as international
levels. The case is obviously different with economic, social and cultural
rights: Rooted as they are in national and global capitalism, and in specific
class relations, these rights still exist in the terrain of intense ideological
contestation and struggles.
Naturally, then, the progression towards rights integration now
comes to require a different form of intervention. In as much as the KHRC
is extremely wary about the misappropriation of grassroot organizations to
advance the interests of middle and other class bodies, an organizational
and programmatic connection with the grassroots is indispensable if rights
integration is to produce any substantive results. There is the realization,
therefore, that the KHRC will have to be more directly involved in stimulating the formation of grassroots structures and participating in their organization, management and mobilization. And what we have identified as entry
-points and projects of the KHRC are, in fact, contexts within which grassroots forces can be galvanized and from which a concrete social democratic
consciousness can begin to emerge and be sharpened over time.

